
Secondhand Smoke and Multi-Unit Dwellings
What is Secondhand Smoke?
Secondhand smoke is a mixture of the smoke given off by the burning end of a cigarette, pipe or cigar and the smoke exhaled from the lungs of smokers.  It is involuntarily inhaled by non-smokers and can stay in a home or room for hours after the cigarette has been put out.
  
Why is Secondhand Smoke Dangerous?
· It is known to cause cancer and is listed by the Environmental Protection Agency as a class A Carcinogen.  This puts Secondhand Smoke in the same category as Asbestos, coke oven emissions and Benzene.  

· Secondhand Smoke includes chemicals like Arsenic Ammonia and Formaldehyde and others, all of which are toxic.

· Secondhand smoke causes approximately 3,400 lung cancer deaths and 22,700-69,600 heart disease deaths in adult nonsmokers in the United States each year.
· It is the third leading cause of preventable death in the United States.

How can Secondhand Smoke Hurt Children?
· Children exposed to Secondhand Smoke are more likely to develop bronchitis, pneumonia, asthma, and ear infections.

· Medical research has shown there is some link between Secondhand Smoke and Sudden Infant Death Syndrome (SIDS)

Multi-Unit Housing:
Does the Massachusetts Smoke-Free Workplace Law apply to private residences?

The Massachusetts Smoke-Free Workplace Law was not designed to apply to private residences.  Rather, it was enacted to protect workers from secondhand smoke in the workplace.  There are some exceptions.  The Workplace Law does apply to residences when:
(1) The residence is being used to operate a group childcare center, school age day care center, school age day or overnight camp, a health care related office or a facility licensed by the office of child care services;
(2) If the residence has employees, all common areas must be smoke free.  Common areas include hallways, stairways, elevators, lounges, lobbies etc.;
(3) Or when the building is a nursing home or acute care substance abuse treatment center that has received approval from the local board of health, it may have a designated smoking area for permanent residents.
Are There Other Laws That Can Apply?
Constitutional Law

There is no Constitutional right to smoke.
State Sanitary Codes

The state has in place a set of codes which are designed to protect the health of individuals living in any residence, including multi-unit buildings.  If the smoke makes the building less than “fit for human habitation” these series of codes could apply. 

Common Law Theories

Theories include negligence, nuisance and breach of the covenant of quiet enjoyment.  In some cases, Boards of Health can utilize the nuisance law.  Individuals may have private causes of action for nuisance negligence and breach of covenant of quiet enjoyment.
Voluntary Smoking Bans

* Can landlords ban in their properties?
Yes!  As there is no legally-protected right to smoke, landlords are free to ban smoking in their buildings.  In fact, landlords have been sued for not banning smoking in their buildings by tenants who are suffering from the effects of secondhand smoke.

* Will landlords have a difficult time renting apartments if smoking is banned in their properties?
Only 18.1% of Massachusetts adults smoke.  Presumably, the other 81.9% would either prefer or not mind living in smoke-free housing.  Advertising units as smoke-free could contribute to their marketability, and by instituting smoke-free policies, landlords may register their units for rent on smoke-free housing databases.  Also, many smokers already voluntarily refrain from smoking indoors to protect the health of children or family members with a chronic disease.

Federal Fair Housing Act (FHA) and the Protection of Persons with Disabilities as Related to Secondhand Smoke

The Fair Housing Amendments Act prohibits discrimination against people with qualifying disabilities, possibly including those with severe breathing problems which are exacerbated by secondhand smoke.  In 2003, the Chief Counsel of a HUD field office in Detroit issued an opinion stating that nothing in federal law, including the FHA, prevents landlords from making some or all of their units smoke-free
.  

Resources

Massachusetts Tobacco Control Program (Department of Public Health) – http://www.mass.gov/dph/mtcp/home.htm
Massachusetts Association of Health Boards – http://www.mahb.org/
Fair Housing Act: http://www.usdoj.gov/crt/housing/title8.htm
Smoke Free Apartments – www.smokefreeapartments.org
Smoke-free housing site from Maine - http://www.smokefreeforme.org/landlord.php 

Americans for non-smokers’ rights smoke-free housing page. - www.no-smoke.org/htmlpage.php?id=181
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