
Secondhand Smoke and Multi-Unit Housing
Boards of Health

There is no Constitutionally Protected Right to Smoke.  

What can we do?

Boards of Health have discretion over how they address and enforce complaints of secondhand smoke.  Some Boards of Health in Massachusetts have done the following:

1) Reported the complaint to the landlord, condominium association or management company who owns or manages the building, and provided them resources on how to deal with the issue privately.

2) Issued a warning to the individual against whom the complaint was made detailing the risks and liabilities of harms due to secondhand smoke, including it being a potential nuisance or a possible State Sanitary Code violation.
3) Taken legal action against a landlord or individual owner for violating the state nuisance law or the State Sanitary Code.
What legal actions are available, and from where is the authority derived?

1. Federal Fair Housing Act of 1988
Under both the state and federal law, people with qualifying disabilities, including those with severe breathing problems exacerbated by secondhand smoke, are entitled to reasonable accommodations and/or modifications of policies, practices and procedures by their housing provider to ensure equal access to and enjoyment of their housing.  The Americans with Disabilities Act sets the definition of “disabled” for the FHA.  As such, the impairment must significantly limit one more life activities and be substantial.  Therefore, this authority cannot be used in association with individuals who merely find smoking in the building distasteful or suffer from mildly irritating symptoms such as itchy eyes or runny nose.  If a tenant successfully proves a disability under the FHA, the landlord must make “a reasonable accommodation” in housing to protect the individual.  
2. Health and Safety Violations
Public health authorities are charged with enforcing the sanitary code, housing code and municipal regulations regarding housing.  Secondhand smoke infiltration may constitute a violation of these public health laws.  Most regulations of this kind typically list different types of violations and a catch all clause which permits the local authority to intervene in situations which were not specifically listed in order to assure safe living conditions.  If, in the opinion of the BOH, the level of smoke within the building is so unbearable as to make residing in the building burdensome or unsafe, the BOH may utilize these regulations..  The issue then proceeds as any other local enforcement process.
3. Common Law Remedies
Tenants may seek private remedies using the traditional theories of nuisance, right to quiet enjoyment or warranties of habitability.  
Examples of cases involving Secondhand Smoke in Mutli-family Buildings in Massachusetts

Harwood Capital Corp. v. Carey, No. 05-SP00187. In a case that could have far-reaching implications for secondhand-smoke litigation, a Boston Housing Court jury ruled that a South Boston couple could be evicted from their one-bedroom condominium for heavy smoking inside their unit, even though smoking was allowed in their lease. The defendants fought the eviction, arguing that the building’s poor construction and aging ventilation system were to blame for the smoke seepage into other units. The jury found the couple’s heavy smoking violated a clause in the lease prohibiting “any nuisance; any offensive noise, odor or fumes; or any hazard to health.” 

50-58 Gainsborough St. Realty Trust v. Haile, et al.,13.4 TPLR 2.302,No. 98-02279, Boston Housing Court (1998). A nonsmoker who lived with her husband in an apartment directly above a smoky bar was sued by her landlord for failure to pay rent. The tenant had withheld the rent, alleging that the smoke seeping into her apartment deprived her of the quiet enjoyment of that apartment. A Housing Court judge ruled that the amount of smoke from the bar below had made the apartment "unfit for smokers and non-smokers alike." The judge found that "the evidence does demonstrate to the Court the tenants' right to quiet enjoyment was interfered with because of the second-hand smoke that was emanating from the nightclub below." The judge awarded the tenants $4,350. 

Lipsman v. McPherson,19 M.L.W. 1605 No. 90-1918,(Middlesex, MA, Superior Court 1991). A non-smoking tenant sued a smoking tenant of an apartment in the same building, alleging nuisance and negligence because the smoke from the defendant's apartment regularly seeped into the plaintiff's apartment, causing him annoyance, discomfort and increasing his risk of physical harm due to exposure to secondhand tobacco smoke and of fire. The defendant filed a motion to dismiss. The court dismissed the claims for negligence and risk of fire, but allowed the claim of private nuisance to be heard. The defendant won at trial before a judge without a jury. The court ruled that the "annoyance" of smoke from three to six cigarettes per day was "not substantial and would not affect an ordinary person." It also held that the "plaintiff may be particularly sensitive to smoke, but an injury to one who has especially sensitive characteristics does not constitute a nuisance." Shortly after this decision, the Defendant moved out.

Resources

Massachusetts Tobacco Control Program (Department of Public Health) – http://www.mass.gov/dph/mtcp/home.htm
Massachusetts Association of Health Boards – http://www.mahb.org/
Fair Housing Act: http://www.usdoj.gov/crt/housing/title8.htm
Smoke Free Apartments – www.smokefreeapartments.org
Smoke-free housing site from Maine - http://www.smokefreeforme.org/landlord.php 

Americans for non-smokers’ rights smoke-free housing page. www.no-smoke.org/htmlpage.php?id=181.
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